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STAFF RECOMMENDATION REPORT 

February 20, 2020 
 
APPLICATION:  A-20-01 
 
APPLICANT/OWNER:  Gill Brothers, LLC 
     466 Topaz Cir  
     Dover, DE  19904 
           
PROPERTY LOCATION:   5410 Dupont Hwy, Dover, DE  19901 
 
NATURE OF REQUEST:  
 

A-20-01 Gill Brothers LLC. seeks a variance from the minimum building 
setback requirement of 50 ft. from a residential district (§205-169 of the Kent 
County Code). The property is located on the southeastern intersection of N. 
Dupont Hyw. and Fast Landing Rd, east of Cheswold. Levy Court District: 3rd. 
Zoning District: BG. Tax Map No. LC-00-046.02-02-06.00-000 
 

The applicant is requesting a variance from the required 50 ft. building setback from a residential 
property line to enable the use of an existing building for auto repair.  The applicants are 
requesting the variance to permit an auto repair business within 20 ft. of a residential property 
line.   
 
I. STAFF RECOMMENDATION: 

 
The staff has reviewed the information presented by the applicant and recommends that 
the Board strongly consider all public testimony in making their decision.  The staff 
recommends APPROVAL of the variance based on the analysis of the four criteria from 
the applicants and staff as follows: 

II. RESPONSE TO CRITERIA: 
 

1. The nature of the zone where the property lies. 
 
Applicant Response:  
None.  

 



A-20-01 Gill Brothers LLC 
February 20, 2020 
Page 2  
 

KENT COUNTY COMPLEX 
555 Bay Road 
Dover, DE 19901 
(Handicapped Accessible) 
 

Staff Response:  
As shown on Exhibit A, the subject site is zoned BG (General Business).  Auto repair 
is within the nature of the BG zoning district, contingent upon meeting all conditions 
as stated within §205-169 of the Kent County Code.   
 

2. The character and uses of the immediate vicinity. 
 
Applicant Response:  
On the left side behind the shop, according to the engineering schematic, the shop is 
more than 20 ft. from the nearest house boundary.  On the right side of the property, 
there is a workshop related to car bodywork.   
 
Staff Response:  
The character of this area is commercial, industrial, and residential in nature.  
Properties to the east are residentially developed.  Properties to the south are 
industrial.  Properties to the north and west, across Fast landing Rd. and Dupont Hwy. 
respectively, are also zoned BG.  Auto repair uses are permitted by right within the 
BG zoning district with the compliance of certain conditions, including certain 
setback requirements established in order to provide adequate buffering from 
neighboring residential uses.  Auto repair is within the character of the area and may 
be compatible with surrounding land uses in the vicinity with appropriate screening.   

 
3. Whether removal of the restriction on the applicant's property would seriously 

affect the neighboring properties. 
 
Applicant Response:  
There is no immediate or any serious danger affecting any neighbors on either side of 
the shop.  
 
Staff Response:  
The removal of this requirement may not negatively affect other properties in the area 
as one building on the existing parcel is currently being used for auto repair.   
Additionally, the outside of the building will not be changing in such a way to have 
any impact on the neighboring lots, since the applicant is only planning to add garage 
doors on the Rt. 13 side of the structure.  The auto repair will take place inside of the 
existing structure.  Further, staff would like to emphasize that the property owner 
must provide landscape screening or fencing on the east side of the parcel that will 
further decrease the likelihood of surrounding properties being negatively impacted.   
 

4. Whether failure to remove the restriction would create unnecessary hardship or 
exceptional practical difficulty for the owner in relation to the owner’s efforts to 
make normal improvements to the property.  Economic hardship, standing 
alone, may justify granting an area variance and the inability to prove one’s 
business or to stay competitive as a result of area limitations may qualify as a 
legitimate exceptional practical difficulty. 
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Applicant Response:  
I would like to improve my existing and be able to hire new employees.  Thus I 
request permission to add two garage bays on the existing structure on the premise 
that would provide further improvement.  Furthermore, to stay competitive with other 
locations and be able to maintain financial gains, and improve my daily sales.  
Likewise, improvement will help to pay off loans for my business.   
 
Staff Response: 
The failure to remove this restriction could create an exceptional practical difficulty 
for the applicant as this would negate the ability of the applicant to use the existing 
building for an auto repair business since it does not meet the setback requirements.  
The applicant could also experience additional unnecessary hardships in trying to 
secure an alternative location, which in turn could impact the sustainability of the 
business.  Failure to grant relief from this restriction for the building setback due to 
the neighboring property’s zoning could make finding a suitable use for the site that 
meets the appropriate code requirements challenging and the building could remain 
vacant.   
 
Staff would like to emphasize items 5 and 7 §205-169 of the Kent County Code; auto 
repair is a permitted use with the following conditions; 

1. A solid fence, wall, or landscape screen, a minimum of six ft. in height, shall 
be erected along all property lines separating the site from any lot zoned for 
residential use.  Currently a portion of the east property line is fenced.  A 
continuation of similar material fence or landscape buffer must be installed as 
a barrier the full length of the bordering residential property line.  

2. Any major repair or storage of equipment or materials or damaged vehicles 
shall be inside a completely enclosed building.  No untagged, unregistered, or 
inoperable vehicles are to be stored outside of the building at any given time.    
 

This recommendation was made without the benefit of public testimony and is based on 
the information presented when the application was received by the Department of 
Planning Services. The Board of Adjustment shall give considerable weight to public 
testimony received during the public hearing in considering its decision. 

 
III. APPLICATION BACKGROUND INFORMATION:  
 

• The applicant is requesting variances from the 50 ft. building setback requirement 
from residential properties to operate an auto repair business.   

• The applicant is proposing to utilize an existing building as close as 20+ ft. to 
residential property lines to the east.   

• The subject site is .56+ ac and is currently improved with two buildings, to be used 
for the proposed use of auto repair.  Currently the northern building is being used for 
auto repair and the southern building was last issued a Certificate of Use on 
5/29/1997 for a retail furniture shop.  The subject site is zoned BG.  The purpose of 
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the BG District is to provide for a broad range of commercial activities and related 
activities occupying prime retail land and serving a regional community.  The Kent 
County Comprehensive Plan (2018) recommends that this area be utilized for 
highway commercial purposes.   

• There has been one previous Board of Adjustment application on the subject site:   
o A-87-63, a request from the 25’ setback.  The Board granted approval on 

6/18/1987 to construct a 2520 square foot warehouse to come no closer than 
20’ to the easterly side lot line.   

• There have been several similar requests to the Board in the surrounding area.  These 
include: 

o A-83-88, for a commercial property located adjacent to the south property 
line, to allow for a reduction in the 25’ side yard setback.  The Board denied 
the request on 11/17/1983. 

o A-02-22, for a commercial property located directly across Fast Landing Rd. 
to allow for the construction of a gas island with a roof. They requested a 
reduction from the minimum of 100’ from the right of way of Dupont Hwy 
and 75’ minimum setback from any major roadway, Fast Landing Rd.  The 
Board granted approval on 6/20/2002 to reduce the minimum setback of 100’ 
from Dupont Hwy to 60’ and reduced the minimum 75’ setback from Fast 
Landing Rd to 60’.  

o A-00-64, for a commercial property located approximately 0.05 miles west of 
the subject site.  The Board approved the following on 9/21/2000; the front 
building setback from 75’ reduced to 10’, the 40’ rear building setback to be 
reduced to 10’, the side yard setback of 20’ with an aggregate of 50’ to be 
reduced to 15’ on the south side property line and 10’ on the north side 
property line, the elimination of the landscape buffer from the major roadway, 
the elimination of the 15’ landscape buffer between zoning districts on the 
south side of the property, the elimination of the 10’ planted buffer along all 
lot lines as to the north and south lot lines only, and relief from the 150 foot 
road frontage.   

• The applicant is advised that, should the request be granted, a Building Permit shall 
be obtained prior to the commencement of construction and an updated Certificate of 
Use shall be obtained prior to doing business.  For more information, contact the 
Division of Planning at (302) 744-2471 or Department of Inspections and 
Enforcement at (302) 744-2451 between 8:00 a.m. and 5:00 p.m. 

 
ENC:  Exhibit A 
 Exhibit B 
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