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APPLICANT/OWNER:  David J. Austin 
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     Frederica, DE  19946 
 
NATURE OF REQUEST:  
 

A-19-42 David Austin seeks a variance from the provision prohibiting accessory 
structures to dominate in area the principal structure and from the provision 
prohibiting accessory structures to exceed 20 ft. in height to enable the 
construction of a pole building (§205-24.D and §205-55.C of the Kent County 
Code). The property is located on the south side of Skeeter Neck Rd. (Co. Rd. 
372), approx. 1,621 ft. east of Bay Rd. (DE Rt. 1), north east of Frederica. Levy 
Court District: 4th. Zoning District: AC. Tax Map No. SM-00-131.00-01-09.01-
000. 
 

The applicant is requesting the variance from the provision stating an accessory structure shall not 
dominate in area the principal structure and from the maximum allowable height of 20 ft. for an 
accessory structure.  The applicant is proposing an 8,900 sq. ft. pole building that measures 23 ft. in 
height when measured at the mean roof height.  The existing dwelling is 4,264 sq. ft.  This is a 
difference of 4,636 sq. ft. in size. 
 
I. STAFF RECOMMENDATION: 

 
The staff has reviewed the information presented by the applicant and recommends that the 
Board strongly consider all public testimony in making their decision.  The staff recommends 
APPROVAL of the variance based on the analysis of the four criteria from the applicant and 
staff as follows: 

 
II. RESPONSE TO CRITERIA: 

 
1. The nature of the zone where the property lies. 

 
Applicant Response:  
None 
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Staff Response:  
As shown on Exhibit A, the subject site is zoned AC (Agricultural Conservation District).  
Detached buildings are a permitted use within the zone, contingent upon meeting all size 
and height requirements as set by the Zoning Code of Kent County. 
 

2. The character and uses of the immediate vicinity. 
 
Applicant Response:  
None 
 
Staff Response:  
The character of this area is a mix of agricultural and residential uses.  Along Skeeter 
Neck Rd. there are residential lots that have homes and small detached buildings.  
Outside of these lots, the remaining area is comprised of large active farms, except to the 
west is the cemetery at Barratts Chapel.  Buildings larger than the home can be expected 
on large farming operations, even if none of the adjacent farms have such structures at 
this time.  The largest buildings in the area are also on the subject site; with a total of 
8,716 sq. ft. of buildings approved for the applicant’s home based contractors business.  
The subject site also includes a large pond that is used as a borrow pit.  The proposed 
building will be used to support this use and, even though there may not be other 
buildings of this size on surrounding properties, there may be an expectation that non-
residential uses will need larger buildings than are generally found in a residential area. 

 
3. Whether removal of the restriction on the applicant's property would seriously 

affect the neighboring properties. 
 
Applicant Response:  
No. 
 
Staff Response:  
The removal of this requirement will not negatively affect other properties in the area as 
the closest residential neighbor is to the north, with the applicant’s dwelling and home 
business located in-between, so this building should therefore have no serious impact on 
that residential use.  The closest uses to the proposed structure are the cemetery and an 
active farm with no structures.  These properties should not see a negative impact from 
this building.  Finally, having this building to store large equipment used for the 
excavation of the borrow pit will help improve the view scape of cars passing on Rt. 1. 

 
4. Whether failure to remove the restriction would create unnecessary hardship or 

exceptional practical difficulty for the owner in relation to the owner’s efforts to 
make normal improvements to the property.  Economic hardship, standing alone, 
may justify granting an area variance and the inability to prove one’s business or to 
stay competitive as a result of area limitations may qualify as a legitimate 
exceptional practical difficulty. 

 
Applicant Response:  
57 acre gravel pit, ½ mile off Rt. 1.  Pit has been inactive for couple of years.  I live next 
to it.  Bought it for re-organizing it, clean it up, shape it up and give areas for wild 
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animals, etc.  Wish to build building to house all equipment, protect equipment from 
weather and make the property more presentable and professional.  These are large 
excavators, grader, dozer, dump truck.  Cannot access building at my house with large 
equipment (gravel pit equipment).  Also would look better from cemetery view. 

 
Staff Response: 
The failure to remove the restriction would create an exceptional practical difficulty as 
the applicant has stated that this improvement is to protect the large equipment needed to 
work on the borrow pit.  Equipment of this size, though not normal in a residential 
setting, is appropriate for an approved extractive use.  The fact that the equipment needed 
is so large may justify the granting of these variances from height and size.  If the 
variances were denied, the applicant may have to park the equipment outdoors or move 
them to other locations for storage.  The benefit gained from the denial of these variances 
is not greater than the hardship that would be created for the applicant.  If this borrow pit 
was on a parcel without a home, it would be considered a principal use and could be 
constructed at this size without a variance. 

 
This recommendation was made without the benefit of public testimony and is based on the 
information presented when the application was received by the Department of Planning 
Services. The Board of Adjustment shall give considerable weight to public testimony 
received during the public hearing in considering its decision. 

 
III. APPLICATION BACKGROUND INFORMATION:  
 

• The applicant is requesting a variance from the provision stating an accessory structure 
shall not dominate in area the principal structure and from the maximum allowable height 
of 20 ft. for an accessory structure. 

• The proposed structure size is 8,900 sq. ft. and the existing home is 4,264 sq. ft. 
• Building height is measured at the mean roof level. The building is proposed to be 23 ft. 

at the mean roof level and 28 ft. at the peak.  The wall height is 18 ft. tall. 
• The subject site is 61.25+/- acres and is improved with a single family dwelling, a 

residential garage, and two other detached buildings used for his approved home based 
contractor’s establishment for a septic installer (HP-10-16, approved 10/4/2010). 

• The borrow pit is a legal non-conforming extractive use started by the adjacent farm 
owner.  The applicant recently purchased this pond and combined it with his residential 
lot.  He would be allowed to expand the pit to the boundaries of the property. 

• There is one previous Board of Adjustment application for the subject site.  A-10-38 was 
a request to allow the use of the detached buildings on site for the home contractors 
business.  These structures needed variances from the required 15 ft. side property line 
setback and the requirement that a building used for a home contractor must be 30 ft. 
behind the rear elevation of the home.  The board voted to approve these requests on 
9/16/2010. 

• There are no Board of Adjustment applications in the surrounding area similar to this 
request.  

• The subject site is zoned AC (Agricultural Conservation District). The purpose of the AC 
District is to provide for a wide range of agricultural use and farm related services while 
providing for low-density residential development in areas that are rural in character and 
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where farming may not be the optimum land use activity.  The Kent County 
Comprehensive Plan (2018) recommends that this area be utilized for low density 
residential purposes. 

• The applicant is advised that, should the request be granted, a Building Permit shall be 
obtained prior to the commencement of construction.  For more information, contact the 
Division of Planning at (302) 744-2471 or Department of Inspections and Enforcement at 
(302) 744-2451 between 8:00 a.m. and 5:00 p.m. 

 
ENC:  Exhibits A & B & C & D 
 Letter of support from Janice Pyne 
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