
  
 

 

REGIONAL PLANNING COMMISSION 
BUSINESS MEETING 

MINUTES 
January 10, 2019 

 
The Business Meeting of the Regional Planning Commission was held 
Thursday, January 10, 2019 in the Levy Court Chambers, Room 203, of the 
Kent County Administrative Complex, 555 Bay Road, Dover, Delaware 19901. 
 
 

CALL TO ORDER FOR BUSINESS MEETING 
 
The Business Meeting was called to order at 6:30 p.m. 
 
Mr. Holmes asked for a moment of silence and prayers for Wayne and Loretta Wooten. 
 
THE PLEDGE OF ALLEGIANCE 
 
The Pledge of Allegiance was recited. 
 
ROLL CALL AND DETERMINATION OF QUORUM 
 
The following members were present:  
William Spanarelli 
Albert Holmes, Chairman 
William Jester, Vice-Chairman 
David Peterman 
Paul Davis 
Gene Thornton  
Denise Kaercher 
 
Also present were: 
Sarah Keifer, Director of Planning 
Craig Eliassen, Attorney 
 
ADDITIONS TO, DELETIONS FROM, AND APPROVAL OF AGENDA 
 
On a motion made by Mr. Jester and seconded by Mr. Spanarelli, the Regional Planning 
Commission voted to APPROVE the agenda of the January 10, 2019  Business Meeting.   
 
APPROVAL OF MINUTES    
 
On a motion made by Mr. Peterman and seconded by Ms. Kaercher, the Regional Planning 
Commission voted to APPROVE the minutes of December 13, 2018 Business Meeting.  
 
LEVY COURT ACTION ON COMMISSION RECOMMENDATIONS: 
  
 Application             RPC Rec. L.C. Action 
CZ-18-10 Moore’s Lake Shopping Center  Approval    Modified Approval 
Z-18-01 Murphy, Robert & Catherine  Approval    Approved 
LC18-19 Mini Warehouses    Approval    Approved 
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Old Business 
 
CS-18-08 A Paw Above Kennels: Request Conditional Use with Site Plan approval of a 
Commercial Kennel & Residence located outside the Growth Zone Overlay District. 
 
On a motion made by Ms. Thornton and seconded by Mr. Jester, the Regional Planning 
Commission recommend Conditional Approval of application CS-18-08, a conditional use site 
plan for a Commercial Kennel located outside the Growth Zone Overlay District. This is based on 
Exhibit A - Staff Recommendation Report dated October 4, 2018, Exhibit B – Public Hearing 
Testimony dated October 4, 2018 and the findings of fact that: 
 

a. The subject site is zoned AR – Agricultural Residential, in which a Commercial Kennel 
is permitted as a conditional use with site plan per Sections 205-64 and 205-308, of the 
Kent County Code;  
 

b. The subject site is in close proximity to several residential properties that will be 
impacted by noise from the proposed use; and  

 
c. The application complies with the Comprehensive Plan. 

 
Pursuant to Chapters 187 and 205 of the Kent County Code and pursuant to 9Del.C. §§4802 
and 4811, the Commission has reviewed the application and the January 3, 2019 Staff 
Recommendation Report, and, furthermore as part of this approval, the applicant shall comply 
with all Staff and Agency Requirements as described in the January 3, 2019 Staff 
Recommendation Report and shall comply with the following conditions: 

 
a. Only 20 of the proposed 40 kennels encompassed in one wing of the proposed 

structure are approved. Further expansion of the site will be subject to a second 
conditional use application.  
 

b. The waiver from §187-60, Sidewalks requiring frontage sidewalks is approved. The 
character of the surrounding area is low-density, rural in nature, and is currently not 
conducive to a contiguous pedestrian network.   

 
c. The waiver from §187-77, Wetland areas requiring a 25 foot non-disturbance area from 

a delineated wetland is approved. The area that encroaches into this buffer is the 
access driveway back into the property. No other proposed improvements encroach 
into this buffer.   

 

d. The use shall maintain compliance with Chapter 161, Noise of the Kent County Code. 
 

e. The applicant shall submit a waste management plan showing that all animal waste will 
be disposed of properly. A commercial container and pick-up may be required if more 
waste is produced than normal residential service could handle. 

 
f. Prior to final approval of the site plan, the applicant shall provide proof that all kennel 

licenses have been obtained at the state level (DHSS Office of Animal Welfare). 
 

g. The final plan must be approved within 18 months of preliminary plan approval and 
construction shall commence within 18 months of final plan approval. 
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h. Failure to comply with the conditions of approval, again, including the Chapter 161, 
Noise of the Kent County Code can result in revocation of any permits issued for this 
conditional use and a revocation of the conditional use itself. 

 

Mr. Peterman: I vote to deny this motion, no on the motion. 
 
Ms. Thornton: I vote yes per my motion which includes quite a few conditions that they will 

have to meet. 
 
Ms. Kaercher: I vote to deny. 
 
Mr. Spanarelli: I vote no. 
 
Mr. Davis: I vote no, and I’d like to state the reason for it; My concern about this 

application, I think they spent a lot of time and effort to have a nice building, 
the problem I really have with this whole issue is the concern of the 
neighbors, and we’re here to protect the neighbors as well as to help people 
start a business. I recall one gentleman that testified that when one dog 
barks they all bark, I happen to know that is true. I’ve been out to the SPCA 
several times, and when you come up the driveway if they’re outside and 
when one dog barks they all start barking, and I’m really concerned that 
these people that live next door have a right to have a place where this 
doesn’t exist. I think this type of building or this type of program is probably 
needed in the County. I just don’t think this is the right place. It’s 142 feet 
from one of the property owners, I’ve been out there myself, and I’m 
opposed to it primarily because of the noise. I think those neighbors that 
work shift work should not be woke up in the daytime because the dogs are 
barking. Sometimes you may have somebody coming in on the site to bring 
dogs in there to be kenneled, and they may be in the back of a pickup truck, 
and they’re out there hooping and hollering, and here’s a guy trying to sleep 
or whatever so I hate to vote no in one sense because I know they put a lot 
of time and effort I just don’t think it’s the right place, and we do have a 
noise ordinance, the problem is it’s almost unenforceable. When you look at 
the decibels when these things happen in order to convict somebody you 
have to have some type of evidence, and I don’t know how you do that 
when someone comes out from the County they don’t come out there at 
nighttime, and it’s just a major issue. Different area is something else so I’m 
sorry I have to vote no. 

 
Mr. Jester: Yes, I seconded the motion, I think they have proved that they went through 

everything that we asked for, and we only delayed them by 30 days, but 
they actually went out an additional month to prove how dedicated they 
were to try to get this particular facility going, they cut it back in half, they 
addressed everything we said, and I’ve been on this Commission over ten 
years now, and I don’t think we’ve ever had anybody that has gone through 
the number of hoops as they have to not be able to proceed with the 
business that they are trying to do so I vote yes. 

 
Mr. Holmes: Everything has been pretty well said now how I feel about it so I vote no. 
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The Commission voted 2 yeas 5 nays on a motion to recommend conditional approval. The 
motion has failed. 
 
On a motion made by Ms. Kaercher and seconded by Mr. Peterman, the Regional Planning 
Commission voted to deny application C-18-08, a conditional use site plan for a Commercial 
Kennel located outside the Growth Zone Overlay District. This is based on Exhibit A - Staff 
Recommendation Report dated October 4, 2018, Exhibit B – Public Hearing Testimony dated 
October 4, 2018, as well as Public Hearing Testimony of January 3, 2019, and the findings of fact 
that: 

 
a. The subject site is zoned AR – Agricultural Residential, in which a Commercial Kennel 

is permitted as a conditional use, however the subject site is in close proximity to many 
residential properties that will be impacted by noise from the proposed use; and 
 

b. Public testimony which was overwhelmingly concerned about that particular aspect as 
well as other aspects of the proposed kennel. 

 

Mr. Peterman:  I vote yes to deny. 
 
Ms. Thornton: I vote no to deny because it’s easy to tell if a dog is barking or not. The rule 

is it’s ten minutes straight barking or 30 minutes intermittent barking, and 
any cell phone can get that evidence for the County so I don’t think it’s a 
hard standard for the neighbors to enforce if in fact it is violated. 

 
Ms. Kaercher: Yes. 
 
Mr. Spanarelli: Yes 
 
Mr. Davis: Yes and primarily for the noise issues and I think it’s almost unenforceable 

and the noise issue is the main thing so I vote to turn it down. 
 
Mr. Jester: I vote no to deny because all the things I said in my previous statement. 
 
Mr. Holmes: I vote yes. 
 

The Commission voted 5 yeas 2 nays in favor of recommending denial of application CS-18-08. 
 

 
New Business 
 
C-18-09 Mears, Jennifer L.: Request Conditional Use approval of a Home Daycare located 
inside the Growth Zone Overlay District. 
 
On a motion made by Ms. Kaercher and seconded by Mr. Peterman, the Regional Planning 
Commission recommend Conditional Approval of application C-18-09, a home occupation for a 
family home daycare – located inside the Growth Zone Overlay District. This is based on Exhibit A 
- the Staff Recommendation Report dated January 3, 2019; Exhibit B - Public Hearing Testimony 
dated January 3, 2019; and the findings of fact that: 

 
a. The subject site is zoned AC (Agricultural Conservation), in which a home 

occupation/family home daycare is permitted per §§ 205-47 and 205-366 of the Kent 
County Code; and 
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b. The application complies with the Comprehensive Plan. 
 

Pursuant to Chapter 205 of the Kent County Code and pursuant to 9Del. C. §4802, the 
Commission has reviewed the application and, furthermore as part of this approval, the applicant 
shall comply with all Staff and Agency Requirements as described in the January 3, 2019, Staff 
Recommendation Report and the following conditions of approval: 

 
a. The applicant shall comply with all the conditions per §205-366 of the Kent County Code.   

 
b. A play area shall be enclosed by a fence 5 feet in height.   

 
c. Failure to comply with the conditions of approval or applicable regulations can result in a 

revocation of any permits issued for this conditional use and a revocation of the conditional 
use itself. 

 
Mr. Peterman: I vote to approve. 
 
Ms. Thornton: I vote to approve it is in accordance with the Comprehensive Plan, and 

once again, there are conditions to protect the neighbors that have to be 
adhered to. 

 
Ms. Kaercher: Yes per the motion. 
 
Mr. Spanarelli: Yes per the motion. 
 
Mr. Davis: Yes for all reasons given. 
 
Mr. Jester: Yes for reasons in the motion. 
 
Mr. Holmes: Yes per Staff Recommendation. 
 

The Commission voted unanimously in favor of recommending conditional approval of 
application C-18-09. 
 
 

CS-19-01 Loganberry Village: Request Conditional Use with Site Plan approval of a Public Utility 
(Underground Propane Field) located inside the Growth Zone Overlay District.  
 

Ms. Thornton: I want to put something on the record; After I was reviewing the proposed 
draft of recommendations that the County prepares for us so we’ll sound 
real smart up here, I noted that we were missing the applicant’s request for 
a waiver from Section 187-78B -  to permit a 12 foot wide paved access 
road to the proposed propane facility as reflected on the plan -  so should 
we proceed with a motion that recommends approval for this we would 
need to address whether or not the motion is going to have to include this 
12 foot either to recommend yes or no about that, and if whoever makes the 
motion doesn’t have that in their hot little hands I have it here tonight. 

 
Ms. Kaercher: I have a question of the applicant; I got to thinking today I was talking to my 

husband I said, I live up in Smyrna, I said – Do we have a choice as to 
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which utility we use for our gas and all? - And he said yeah so I though oh 
okay, and then he said – But it’s regulated through the Public Utilities 
Commission. - So my question for you is; will this be essentially regulated 
by the Public Utilities Commission the same way that Chesapeake Utilities 
or anybody else is? 

 
Mr. Metzner: It’s a private utility company; honestly I don’t have the exact answer for that 

question. I know Chesapeake Gas you are not required to use them if their 
services there you do not have to use that service whereas water and 
sewer those CPCN’s you have to use their service. 

 
Ms. Kaercher: I have a concern; I can’t even consider this other than a denial if I don’t 

have the very exact answer that this utility would be regulated in an equal 
way to any other utility so at this point I can’t. 

 
Ms. Thornton: I agree with Ms. Kaercher I would recommend denial based on the fact that 

we don’t know if it would be so that would be two denials right here if we 
proceed. 

 
Mr. Jester: Have you pursued the natural gas that is not very far away from the site to 

utilize it there, and maybe make it cheaper for the residents? 
 
Mr. Metzner: The owner is the one that is pursuing this option. 
 
Mr. Jester: So had it been or requested through your engineering firm that that be an 

option? 
 
Mr. Metzner: It has not been requested from us no. 
 
Mr. Jester: That would probably make three no’s here because I’d like to have that 

question answered also about the alternative means of how it would be 
serviced, and you know I don’t like the hydrants that far away anyway so. 

 
Mr. Metzner: I do want to address Ms. Thornton’s comment about; your question was that 

the waiver request was not a part of the record? 
 
Ms. Thornton: You requested the waiver, but the Staff prepares for us draft comments 

which the lawyer takes a look at to make sure that everything is going to 
stand up in court and everything, and it was just overlooked that your waiver 
was not part of it, but if we table this then it will be a part, and my question 
will be rendered moot by tabling because the Staff will have time to put it in 
the next thing. If we voted tonight and whoever made the motion to approve 
it would have to say whether they included it as a denial or an approval, but 
if we vote instead to table it then the Staff will handle that for us and the 
lawyer will review it before we meet back again. 

 
Mr. Jester: Would you be comfortable with 30 days or do you think, I know how public 

utilities and natural gas services and all them don’t get back with you very 
quick because I’m working to get natural gas in Felton at this time, but could 
you get these particular answers for these questions in 30 days or would 
you want 60? 
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Mr. Metzner: I guess ultimately I need to find out from you guys what the exact question 
is so I feel comfortable coming back with an answer. 

 
Mr. Jester: With me it’s have you pursued the alternative to a natural gas. 
 
Ms. Kaercher: I want to know if the regulations they follow would be identical to any other 

utility. 
 
Ms. Thornton: And my concern is that the Staff include the waiver that you requested as a 

recommendation to approve or deny. 
 
Mr. Eliassen: If I could add; the Public Service Commission, I believe, is in Title 26 of the 

Delaware Code. I think Ms. Kaercher’s question would be whether this 
application, if approved, would be subject to PSC jurisdiction? 

 
Mr. Jester: And also the possibility of relocating the hydrant closer to the facilities if we 

have proper answers to these questions and others. 
 
Mr. Metzner: We do have to come back if this application was conditionally approved, 

preliminarily approved in order to get the final site plan approval we would 
need to get fire marshal approval. One thing you guys could do as far as 
your condition is to ensure that there is a hydrant located at the entrance. 

 
Mr. Davis: I’m going to share that same thought with Mr. Jester about the fire hydrant 

issue; I really want to see that thing closer. We’re both in the fire service, 
and 800 feet of hose believe me is quite a task to roll back up so I’d really 
like to see that thing moved a lot closer so when you talk to FM office if you 
would address that issue I would appreciate it. 

 
On a motion made by Mr. Jester and seconded by Ms. Kaercher, the Regional Planning 
Commission recommend to table application CS-19-01 Loganberry Village for a period of 60 
days to give the applicant time to answer questions in depth so we will have the information 
we need to be able to act on it at that time. 
 

Mr. Peterman: Yes. 
 
Ms. Thornton: Yes. 
 
Ms. Kaercher: Yes. 
 
Mr. Spanarelli: Yes. 
 
Mr. Davis: Yes for all reasons given. 
 
Mr. Jester: Yes per my motion. 
 
Mr. Holmes: Yes for all reasons given. 
 

The Commission voted unanimously in favor of tabling application CS-19-01. 
 
Public Comments 
 
None 
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Commission Comments 
 
None 
  
 
ADJOURNMENT 
 
On a motion made by Ms. Thornton and seconded by Ms. Kaercher, the Regional Planning 
Commission voted unanimously to ADJOURN the Business Meeting of January 10, 2019 at 6:58 
p.m. 
 
 
__________________________________  ___________________________________ 
William Jester        Sarah E. Keifer, AICP 
Acting Chairman     Director, Kent County Planning Services 
 
Respectfully submitted by: 
 
 
__________________________________ 
Nancy L. Thompson – Senior Secretary 
Kent County Department of Planning Services 


