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STAFF RECOMMENDATION REPORT 

December 6, 2018 
 

Ordinance     :   LC18-11 
 
Application     :  Z-18-01 Murphy, Robert & Catherine 
 
Present Zoning &  : BG (General Business) 
Comprehensive Plan Map Designation :   Highway Commercial 
 
Proposed Zoning & : BG (General Business) without conditions  
Comprehensive Plan Map Designation :   Highway Commercial  
 
Area and Location : 25.32± acres (Area of Petition: 20.5+ acres) on 

south side of Milford Neck Rd. (Co. Rd. 120), 
adjacent to the intersection with Pritchett Road 
(Co. Rd. 422), southeast of Frederica 

 
 
I. STAFF RECOMMENDATION: 

 
Based on the information presented, the Kent County Code, and the Comprehensive Plan, staff 
recommends denial of the request to amend the Zoning Map.  The following are the findings of 
fact for staff’s recommendation: 

 
• In July of 2017, the subject site was part of application CZ-17-07, which received 

approval to rezone 20.5+ acres from AC (Agricultural Conservation) to BG (General 
Business). The following conditions were placed on the property: 
 
1. Subdividing the subject site into two parcels, one being approximately 20.5 acres in 

area and the other encompassing the remaining acreage, as presented during the July 
18, 2017 Levy Court hearing and attached hereto as Exhibit A. 
 

2. Upon completion of the Minor Subdivision with the Department of Planning Services, 
the plan must be recorded in the Office of the Recorder of Deeds with revised deed 
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descriptions for both parcels. The deed for the AC zoned parcel must include a 
restriction prohibiting a commercial entrance for the 20.5 acre parcel.  

 
The applicant has not yet completed either condition. 
 

• This request is being made not to change the zoning of any portion of the property but to 
remove the conditions that were placed on the property, as requested by the applicants, as 
part of the zoning. 
 

• The property is within a Commercial Area under the 2018 Comprehensive Plan. The plan 
was approved with the agreement to develop a master plan of this area prior to any new 
rezoning. It appears reasonable to delay any changes in the area until the master plan is 
completed. 
 

• Through the review of testimony of this hearing, the access to this land was discussed by 
Gregg Moore of Becker Morgan Group who was representing the owners at that meeting. 
He stated: 

 
The discussion at the last meeting Mr. Buckson, was around the pipe 
stem and we took that seriously. If the pipe stem is cut-off of, we have 
no intention of putting a road back there, we actually believe the 
roadway as you suggested over towards the Sports Complex actually 
makes more sense and we believe that a couple of properties working 
together actually to get access makes a lot of sense in both saving money 
and distribution of traffic so we support what you’re saying.  The one 
thing I do want to show, if we go to the end, the pipe stem is a wooded 
area that abuts the roadway and could provide access.  We have no 
intention and agree not to use that as our access. 

 
The Levy Court voted 4-3 to approve this zoning with the above conditions. 
Circumstances have not changed since the approval that would support removing the 
conditions.  
 
Given the community’s concerns regarding access to Milford Neck Rd./Pritchett Rd. and 
the fact that the transportation system will be an element of the upcoming master plans, 
reconsidering the conditions appears premature. The full minutes from this meeting are 
included with this report. 

 
• The proposed re-zoning does not meet the conditions for approval of a zoning change 

under Section §205-408.B of Kent County Code: 
 

A. There was a mistake in the Zoning Map, or the character of the neighborhood has 
changed to such an extent that the Zoning Map should be changed. 

 
There was no mistake in the Zoning Map. The previous zoning request was 
conditioned by the Levy Court to leave the acreage along Milford Neck Rd. as AC 
and restrict this from serving as a commercial entrance due to the subject site’s 
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proximity to a primarily residential area. The neighborhood has not changed within 
the 15 months since these conditions were set, so a further change does not appear 
to be warranted.  Direct egress to Milford Neck Rd. does not appear to be 
appropriate and access to this land should be made through another means. 

 
B. The new zoning classification conforms to the Comprehensive Plan for Kent County 

in relation to land use, number of dwelling units or type and intensity of 
nonresidential buildings and location. 
 
The recently adopted 2018 Comprehensive Plan for Kent County places this 
property within a commercial development area.  As part of this designation, the 
Levy Court agreed to approve Master Plans for each area prior to committing to any 
new rezoning.  Since these plans have not yet been approved and because roadways, 
entrances, and access will be a key part of this plan creation, there does not appear 
to be a compelling need to remove the conditions at this time. 
 

C. Transportation facilities, water and sewerage systems, storm drainage systems, 
schools and fire suppression facilities adequate to serve the proposed use are either 
in existence or programmed for construction. 

 
The proposed request to remove the conditions mainly concerns the transportation 
facilities in the region.  Per DelDOT’s review of the original rezoning request, the 
property, if developed, will be permitted to only have rights of ingress from Route 
1, with rights of egress by way of the local road system, or Milford Neck Road.  
With the Levy Court not allowing egress to these roads the applicant must explore 
other possibilities to exit any development on the site.  Without that agreement or a 
master plan being approved for this area, there does not appear to be adequate 
transportation facilities to support the removal of these conditions.   

 
D. There is compatibility between the uses of the property as reclassified and the 

surrounding land uses, so as to promote the health, safety and welfare of present 
and future residents of the county. 
 
If the conditions were removed allowing commercial egress directly to Milford 
Neck Rd. there is further concern about the impact this would have to the physical 
roadway which has not been designed to handle more intensive traffic and to the 
residential lots that surround the subject site.  There is little compatibility between 
any proposed commercial use and these low-density residential lots.  Additionally, 
based on the topography and wetlands designation shown along the frontage of 
Milford Neck Rd., it appears that egress is infeasible without a wetlands delineation 
and/or a permit to fill wetlands from the Army Corps of Engineers. Chapter 5 of the 
2018 Comprehensive Plan has a policy emphasis to allow for development by 
“Further promoting the conservation of the full array of natural resources found 
within Kent County (water, land, flora, fauna, and habitats).”  If the Levy Court 
allows access through an existing wetlands area, this may decrease water quality, 
disturb species habitat, or increase flooding. 
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 II. BACKGROUND INFORMATION: 
 

• There has been two rezoning request on the subject site:  
 CZ-17-07 received conditional approval to rezone 20.5+ acres from AC 

(Agricultural Conservation) to BG (General Business). See approval letter with 
exhibit attached. 

 CZ-18-02 was withdrawn by the applicant prior to the June 2018 Levy Court 
meeting.  This request was recommended for denial by the Planning 
Commission to rezone the remaining 4.82± acres from AC to BG. 

• The applicant requests will not change the Comprehensive Plan Future Land Use Map 
(7B) since the change to Highway Commercial designation was approved with CZ-17-
07. 

• The subject site is located outside of the Growth-Zone Overlay district. 
• There have been eight additional applications in the surrounding area similar to this 

request. These are described as follows: 
1. Z-72-37 Wilkins Realty Co. rezoned 0.99+ acres from AC to BG. The 

site is remains unused and is currently vacant. Located outside of the 
Growth Zone. 

2. Z-86-11 Samuel R. & Patricia M. Masten were denied a request to 
rezone 1.00+ acres of AC to BG. Located outside of the Growth Zone. 

3. Z-91-25 Malcom K. & Carolyn E. McKown were denied a request to 
rezone 1.00+ acres of AC and AR to BG. Located inside of the Growth 
Zone. 

4. Z-95-04 Henry D. & K. Anne and Robert W. Meding were denied a 
request to rezone 1.00 acres from AC to BG. Located inside of the 
Growth Zone. 

5. CZ-06-16 Kay-de-did, LLC rezoned 3.988+ acres of AC to BG. The site 
remains vacant, tilled farmland. Located inside of the Growth Zone. 

6. CZ-08-08 Meding Family, LLC rezoned 1.00+ acres of AC to BG. The 
site remains vacant, tilled farmland. Located inside of the Growth Zone. 

7. CZ-12-04 Kay-de-did, LLC rezoned 32.53+ acres of AC to BG. The site 
remains vacant, tilled farmland. Located inside of the Growth Zone. 

8. CZ-17-12 Kay-de Did, LLC requested to rezone 25 acres of AC to BG. 
The application was withdrawn. 

 
III. AGENCY COMMENTS:  

 
A. STATE OF DELAWARE, DELDOT – 

Contact: Joshua J. Schwartz 
 
Comment: 

 
1. DelDOT has no comment to the rezoning. 
2. Plans shall be submitted to DelDOT subdivisions for review at such time of 

development. The entrances shall be designed in accordance with the DelDOT 
Development Coordination Manual. 
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B. KENT COUNTY DEPARTMENT OF PUBLIC WORKS, Engineering Division - 
Contact: Brian Hall 
 
Requirements & Sources: 

 
1. These properties are “legally” located in KCSDD1, Milford Neck Area (a recent 

septic elimination project). 
 

2. The sewer service is currently available to the properties for three residential type 
units. 
 

3. Proposal must proceed in accordance with the Kent County Code and specifically 
all applicable provisions of Chapters 128 and 180, including but not necessarily 
limited to, preparation of a Technical Feasibility Study (TFS). 
 

4. There are existing sanitary sewer easement and dedication areas to be cognizant of, 
during the course of this Project. 

 
Comment:  
 
1. The Engineering Division grants “Conditional Approval”. 

 
 
This recommendation is offered without the benefit of public testimony and is based on the 
information presented when the application was received by the Department of Planning Services.  The 
Regional Planning Commission shall give considerable weight to public testimony received during 
public hearing in considering its recommendation to Levy Court in this matter. 
 
ENC: Data Sheet 

Exhibit A – Location and Zoning map 
Exhibit B – Comprehensive Plan Map 
Exhibit C- Plot Plan 
Ordinance LC18-10 
CZ-17-07 Approval Letter & Exhibit 
Minutes from the July 18, 2017 Levy Court Public Hearing 
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