
 

            MEMORANDUM 
KENT COUNTY DEPARTMENT OF 
PLANNING SERVICES 
555 BAY ROAD 
DOVER, DELAWARE  19901 

 
TO:  Kent County Board of Adjustment 
   
CC:  Fred Townsend, Esquire 
   Craig T. Eliassen, Esquire 
 
FROM:  Sarah E. Keifer, AICP, Director of Planning Services 
 
DATE:  November 19, 2020 
 
SUBJECT: A-20-38 Administrative Appeal (Code Interpretation) 
  
 
 
Request 
 
Application A-20-38 is an appeal of the County’s decision to classify the applicant’s business as an 
“Adult Entertainment Establishment” as defined in §205-6 of the Kent County Code (Code). The 
appeal, filed by Go 4 Play, Inc., d/b/a Bendover, claims their business does not meet the definition 
(see attached letter from applicant’s attorney). §205-399(A) of the Code grants power to the Board 
of Adjustment to hear and decide appeals.       

 
§ 205-6. Definitions. 
 
ADULT ENTERTAINMENT ESTABLISHMENT - 
 
A. Any establishment or portion thereof which offers sexually-oriented material, devices, 

paraphernalia, services or performances, or any combination thereof, or in any other form, 
whether printed, filmed, recorded or live; and which excludes admission or participation in any 
manner by persons under the age of 18.   

 
B.  Furthermore, the term “sexually-oriented” shall be interpreted in the context of the following 

specified sexual activities and anatomical areas: 
 

(1) Genitals in a state of sexual stimulation or arousal; 
(2) Acts of human masturbation, sexual intercourse, sodomy, sadism, masochism or 

bestiality; 
(3) Fondling or other erotic touching of human genitals, pubic region, buttocks or female 

breasts; 
(4) Less than completely or opaquely covered human genitals, pubic region, buttock, female 

breasts below a point immediately above the top of the areola; and 
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(5) Human male genitals in a discernibly turgid state even if completely and opaquely 

covered. 
 
Final Determination 
 
Based on photographic evidence (see attached Exhibits C through N) collected by Kent County 
Inspectors during their June 22, 2020 visit to the applicant’s business, the County asserts that many 
of the items being offered for sale are sexually-oriented materials, devices, and or paraphernalia as 
defined in § 205-6 of the Code. More specifically, the items shown in Exhibits C,D,E,G,H,I,J,K,L 
and N are sexually-oriented devices used for sexual stimulation, masturbation, intercourse, 
sodomy, and or sadism.  The items shown in Exhibits F and M are sexually-oriented materials 
depicting or referencing specific sexual activities or human male genitals. In addition, of their own 
volition, the applicant has restricted admission to the store to patrons over the age of 18 (see 
attached Exhibit B). This restriction suggests some of the store’s merchandise is “sexually-
oriented”, and not appropriate for those under age 18. Therefore, it is the County’s determination 
that the applicant’s business is an Adult Entertainment Establishment. 
 
The subject property is located in the General Business (BG) zoning district, and Adult 
Entertainment Establishments are permitted as a conditional use in this district. Therefore, the 
applicant has the option to go through the conditional use process to try to get the business 
approved as an Adult Entertainment Establishment. 

 
Background 
 
On June 16, 2020, in response to multiple complaints from the public about the type of business 
being conducted at 5455 N. DuPont Hwy., Kent County Inspection and Enforcement officers 
visited the property. At the time of the inspectors’ visit, the store was being stocked with 
merchandise and preparing to open for business. The enforcement officers took photographs of the 
items to be offered for sale to determine if the pending business was allowed under the property’s 
zoning designation and if the proposed use was listed on the last Zoning Certificate of Use (C of U) 
issued for the property.  
 
On June 22, 2020, the applicant contacted Kent County Inspectors via e-mail (see attached) and 
asked them to revisit the store and re-inspect the items to be offered for sale. The e-mail stated: 
“removed ALL adult toys from the floor”. Kent County Inspectors revisited the store as requested 
on June 22, 2020, and took photographs (see attached Exhibits C through N).   
 
At the time of the inspectors’ visits, the applicant had not requested a new C of U from the County. 
§205-17.B. and D. of the Code requires a new C of U if the proposed use is not listed on the last C 
of U issued for the property. The last C of U issued for the property was on November 20, 2013 for 
“Similar stores and shops, but not adult entertainment”. The specific use of the property when the 
C of U was issued was a “Title Loan Store” (Loan Max) (see attached).  

 
Conclusion 
 
In conclusion, comparing the items the applicant is offering for sale (Exhibits C through N) to the 
description of “sexually-oriented” materials, devices, and paraphernalia contained within the 
Code’s definition of “Adult Entertainment Establishment”, the County has determined that the 
applicant’s business is an Adult Entertainment Establishment. The subject property is located in the  
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General Business (BG) zoning district, and Adult Entertainment Establishments are permitted as a 
conditional use in this district. However, the applicant would have to go through the conditional 
use process to get their business approved as an Adult Entertainment Establishment. 
 
Thank you. 
  
 
Enc.: Exhibit A - Location 
 Letter from Applicant’s Attorney  
 Exhibits B through N  
 E-mail from Applicant 
 Certificate of Use dated 11/20/13 
   
  


