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STAFF RECOMMENDATION REPORT 
September 3, 2020 

 
Application / Ordinance    :  CZ-20-02 / LC20-05 
 
Applicant / Owner  : Bay Road Properties, LLC 
 
Present Comprehensive Plan Designation  : Low Density Residential 

Highway Commercial 
 
Proposed Comprehensive Plan Designation :   Highway Commercial 
 
Present Zoning District : AC (Agricultural Conservation) 
  BG (General Business) 
 
Proposed Zoning District     : BG (General Business) 
 
Relation to Growth Zone    :  Outside 
 
Total Site Area : 18.56 Acres 
 
Area of Rezoning : 12.03 Acres 
 
Area and Location :   18.56 + acres (Area of Petition: 12.03 + 

acres) located on the east side of Bay Road 
(DE Rt. 1) approx. 2,550’ north of Spring 
Hill Drive and approx. 5,738’ south of Old 
Milford Neck Road, north of Milford 

Kent County Property  
Identification Number :   MD-00-152.00-01-37.03-000 
 
 
I. STAFF RECOMMENDATION: 

 
Based on the information presented, the Kent County Code, and the Comprehensive Plan, Staff 
recommends DENIAL of the request to amend the Zoning Map and Comprehensive Plan 
Future Land Use Map.  
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• The proposed rezoning is located on the east side of Route 1 between the Town of 
Frederica and the City of Milford. There is currently a substantial inventory of vacant 
commercial land in this corridor. Between the subject site and the City of Milford, there 
are 37.79 + acres of vacant commercial land, of which 14.88 + acres are located east of 
Route 1. Between the subject site and the Town of Frederica, there are 64.26 + acres of 
vacant commercial land, of which 28.71 + acres are located east of Route 1. Given the 
amount of vacant commercial land along Route 1 between Frederica and Milford, there 
does not yet appear to be significant development pressures to warrant an additional 
12.03 + acres of commercial zoning. Furthermore, there is existing commercial zoning 
in the Town of Frederica and the City of Milford. Both incorporated towns have 
existing infrastructure, including public sewer service and water, to successfully sustain 
commercial development. 

 
• As the need for nonresidential development increases, concentrated development 

around municipalities not only reduces pressure on rural areas in the County through the 
reduction of sprawl, but allows for growth opportunities for those municipalities. The 
Regional Planning Commission should consider the potential impact commercial uses 
in the proposed location would have on development patterns in the County. 
 

• The subject site is not located within the Master Plan area where transportation 
infrastructure, market demand for new commercial uses, and economic potential is 
preferable to this incremental rezoning request. 
 

• The proposed rezoning fails to meet all of the conditions of approval for reclassification 
under Section 205-408 of Kent County Code:  

 
A. There was a mistake in the Zoning Map, or the character of the neighborhood has 

changed to such an extent that the Zoning Map should be changed. 
 

There was no mistake in the Zoning Map. The surrounding area is primarily zoned 
AC with some smaller parcels along Route 1 (particularly the east side of the 
highway) that are zoned BG and four parcels zoned IL or IG. The adjacent 9.01 + 
acre parcel to the north has approximately 2.46 + acres of BG zoning fronting on 
Route 1 that remains wooded and undeveloped. In addition, there are 5 parcels 
totaling 5.1 + acres to the immediate south of the subject site that are zoned BG 
and remain undeveloped. The character of the surrounding area is low density in 
nature, with farms and single-family dwellings to the east, west, and north, and 
some small-scale commercial uses along the highway corridor to the south. The 
area of petition is currently undeveloped. The landscape and physical character of 
the area has not changed in use or character to such an extent to warrant an 
additional 12.03 + acres of commercial zoning. 
 

B. The new zoning classification conforms to the Comprehensive Plan for Kent 
County in relation to land use, number of dwelling units or type and intensity of 
nonresidential buildings and location. 
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The proposed BG zoning district does not conform to the 2018 Comprehensive 
Plan as the area of petition is designated for low density residential uses (Map 
7B). Further, the subject site is located outside of the County’s Growth Zone and 
is not designated as a Commercial Area (Map 2A), which focuses on locations 
best suited for future commercial uses based on existing infrastructure. Although 
there is some commercial zoning along this Route 1 corridor, it is predominantly 
vacant or being used residentially and the overall intensity of the area has 
remained unchanged. 
 
The proposed reclassification does not conform to Chapter 2 Economic 
Development or Chapter 7 Land Use of the Comprehensive Plan. The policy 
emphasis and recommendations of these chapters focus on the importance of 
development within incorporated areas as they already have the required 
infrastructure necessary to support economic development in the County. The 
specific policy emphasis and recommendations include: 
 

• Support the economic development efforts of municipalities including 
downtown revitalization efforts. 
 

• Focus economic development as a whole toward areas where infrastructure 
exists or is planned for the immediate future. 
 

• Create economic centers of business and commerce around existing 
infrastructure and identify areas designated for industrial and business 
parks, large scale commercial uses, and neighborhood commercial uses.  
 

• Preserve areas for economic development opportunities by focusing on 
growth in Employment Centers, Commercial Areas, and Industrial Areas. 

 
• Develop in areas with adequate infrastructure and public services while 

protecting the natural resources and rural character of the County. 

C. Transportation facilities, water and sewerage systems, storm drainage systems, 
schools and fire suppression facilities adequate to serve the proposed use are 
either in existence or programmed for construction. 

 
The subject site is located along the Route 1 corridor between two major 
transportation infrastructure investments, the South Frederica and Thompsonville 
intersections. However, it does not fall within the designated Master Plan area 
where transportation facilities, water and sewerage systems, storm drain systems, 
and fire suppression facilities are available or planned.  
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The site is located outside of the County’s Growth Zone Overlay District where 
County sewer is not available, and will be served by an onsite septic system and 
well. If the rezoning is approved, resources for fire suppression will be of 
particular concern. 
 
From the State’s perspective, the subject site is located in a Level 4 Investment 
area where new development is not supported, and the cost of providing services 
to development in rural areas is deemed an “inefficient and wasteful use of the 
State’s fiscal resources”. The nature of commercial uses calls for an increase in the 
use of most utilities, such as police and transportation, and the project as proposed 
will bring a new commercial use to an area where the State has no plans to invest 
in infrastructure upgrades or additional services. 

 
D. There is compatibility between the uses of the property as reclassified and the 

surrounding land uses, so as to promote the health, safety and welfare of present 
and future residents of the county. 

 
There is little compatibility between the uses of the property as reclassified as the 
subject site is located within a predominantly low-density area with agricultural 
and residential uses. The zoning map is misleading as it gives the impression that 
commercial zoning equates to commercial use. Although a portion of the subject 
parcel is zoned commercially and there are commercially zoned properties to the 
south, there is a substantial inventory of vacant and undeveloped commercial land 
in this vicinity, and the few commercial uses that do exist trend towards smaller 
businesses. The majority of new commercial development and infrastructure are 
located within the Growth Zone closer to the municipalities to the north and south. 
If reclassified to commercial and developed as such, there will be an impact to the 
rural character of the surrounding area that exists.  
 

II. BACKGROUND INFORMATION: 
 

• The applicant is requesting an amendment to the Comprehensive Plan Future Land Use 
Map to revise the area of petition (12.03 + acres) from low density residential to highway 
commercial and rezone from AC to BG. 
 

• The subject parcel is currently split-zoned. The entire frontage of the parcel to a depth of 
277.89’ + is currently zoned BG which is consistent with the strip of smaller parcels to the 
south that are also zoned BG. The remainder of the subject site is zoned AC, which is also 
consistent with the surrounding area. The adjacent parcel to the north is also split-zoned 
with BG fronting on Route 1 and AC in the rear of the site. However, this adjacent parcel, 
which includes 2.46 + acres of commercial zoning, remains vacant and undeveloped. 

 
• The subject site is located outside the County’s Growth Zone Overlay District.  
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• The Office of State Planning and Coordination reviewed the application through the PLUS 
process on February 26, 2020. Their review includes recommendations from state agencies, 
including DelDOT, DNREC, the State Historic Preservation Office, and the State Fire 
Marshal’s Office. The PLUS report indicates that this project is located in an Investment 
Level 4 area where State policies encourage the preservation of a rural lifestyle and 
discourage new development. Because the development is inconsistent with the Strategies 
for State Policies and Spending, the State is opposed to this rezoning. The full report, as 
well as the applicant’s response, is attached to this Staff Report. 

 
• There has been one previous application for rezoning on this parcel. Application CZ-2007-

16 rezoned 3.2 + acres from AC to BG in 2007. 
 

• Within one mile of the subject property along Route 1, there have been 4 rezoning requests 
in the past 10 years, as follows:  

 
o Application CZ-11-04 rezoned 0.715 + from AR to BG in 2011. 

 
o Application CZ-12-04 rezoned 32.53 + from AC to BG in 2012. 

 
o Application CZ-17-02 rezoned 19.47 + acres from AC, AR, and IG to BG in 2017. 

 
o Application CZ-17-07 rezoned 20.5 + acres from AC to BG in 2017. 

 
Note that all of these rezonings were approved prior to the adoption of the 2018 
Comprehensive Plan and the creation of the Master Plan for South Frederica.  
 

III. AGENCY COMMENTS: 
 
A. KENT COUNTY DEPARTMENT OF PUBLIC WORKS, ENGINEERING DIV.  

Contact: Brian L. Hall, Engineering Project Manager II 
 
Advisement: 
1) Property is not “legally” located in KCSDD1. 
 
2) “Technically”, there is an existing 24 in. FM located in the median of the 

highway. Therefore, direct KC SS is currently limited. As applicable, please 
contact this Office for the details. 

 
Comment: 
1) The Engineering Division grants “Approval with No Objection to Recordation”. 

 
B. DELAWARE DEPARTMENT OF TRANSPORTATION  

Contact: Joshua J. Schwartz 
Comment: 
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1) The subject property is adjacent to SR1, thereby subject to the Department’s 
Corridor Capacity Preservation Program. The main goal of the Program is to 
maintain the capacity of the existing highway by minimizing and consolidating 
the amount of direct driveway access points on the arterial highway. The 
Program was established in accordance with the provisions of Title 17, Section 
145 of the Delaware Code. In this area, State policies encourage the preservation 
of a rural lifestyle. Per Program policy, if a site has an existing entrance, the 
entrance can be expanded to accommodate a maximum of vehicle trips per day, 
entrance improvements may be required to accommodate the vehicle trips. The 
trip generation is determined by using the latest edition of the ITE trip 
generation manual. The Corridor Capacity Preservation Program policy can be 
viewed on the Department’s website at www.deldot.gov. Please have the 
developer contact the program manager, Thomas Felice, to review with him. 

 
This recommendation is offered without the benefit of public testimony and is based on the 
information presented when the application was received by the Department of Planning Services.  The 
Regional Planning Commission shall give considerable weight to public testimony received during 
public hearing in considering its recommendation to Levy Court in this matter. 

  
ENC: Ordinance LC20-05 

Data Sheet 
Exhibit A –Location and Zoning Map 
Exhibit B - Comprehensive Plan Map 
Exhibit C – Rezoning Area 
Exhibit D – Rezoning Area 
PLUS Report dated 3/25/2020 
Response to PLUS Comments dated 3/31/2020 
Support Facilities Report dated 8/11/2020 
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